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                                    UNITED STATES OF AMERICA    138 FERC ¶ 62,063

FEDERAL ENERGY REGULATORY COMMISSION

	Cascade Creek, LLC
	Project No.
	12495-003


ORDER DENYING PRELIMINARY PERMIT APPLICATION

(January 30, 2012)

1. On February 1, 2011, Cascade Creek, LLC (Cascade) filed an application for a third preliminary permit, pursuant to section 4(f) of the Federal Power Act (FPA),
 to study the feasibility of the proposed Cascade Creek Hydroelectric Project No. 12495-003 (Cascade Creek Project or project) to be located on Cascade Creek, Swan Lake, and Falls Lake near the city of Petersburg, Alaska.  The project would occupy federal lands in the Tongass National Forest, which is managed by the U.S. Department of Agriculture’s Forest Service (Forest Service).
I.
Project Proposal
2. The proposed project would consist of the following:  (1) a low-head weir on Swan Lake with a 3-foot-high, 50-foot-long crest gate and an intake siphon; (2) a 49-foot-wide, 58-foot-long underground gatehouse near the shore of Swan Lake containing control structures; (3) a 16,000-foot-long, 12- to 14-foot-diameter unlined power conduit; (4) a 780-foot-long, 9-foot-diameter steel penstock from the power conduit to the powerhouse; (5) a 140-foot by 80-foot concrete and metal powerhouse containing three turbines with a total capacity of 70 megawatts (MW); (6) an approximately 18.7-mile-long, 138-kilovolt (kV) transmission line, consisting of one underground, two underwater, and two overhead segments, that would tie into an undetermined interconnection near Petersburg; (7) a 290-foot-long dock and barge landing ramp adjacent to the powerhouse to provide access from Thomas Bay; (8) two permanent housing units north of the powerhouse; and (9) appurtenant facilities.  The estimated annual generation of the Cascade Creek Project would be 205 gigawatt-hours.
II.
Background
3. On October 8, 2004, the Commission issued Cascade a three-year preliminary permit to allow Cascade to study the feasibility of the proposed project.
  On August 3, 2007, two months prior to the expiration of its first permit, Cascade filed a notice of intent (NOI), pre-application document (PAD), and request to use the Alternative Licensing Process (ALP) to prepare a license application.  On September 13, 2007, Commission staff granted Cascade’s request to use the ALP to prepare a license application.

4. On October 2, 2007, Cascade filed an application for a successive preliminary permit to continue to receive priority for the site while it studied the project proposal.  On February 14, 2008, Commission staff issued a second three-year preliminary permit to Cascade.

5. On May 21, 2009, Cascade issued Scoping Document 1 describing the proposed project and issues to be addressed in the Commission’s Environmental Impact Statement (EIS).  On May 26, 2009, the Commission noticed the availability of the scoping document, and on June 18, 2009, scoping meetings were held in Petersburg, Alaska, to discuss the proposed project and the scope of environmental issues to be addressed in the EIS.  Cascade provided draft study plans to Commission staff and stakeholders for review on February 2 and March 8, 2010, and held a meeting in Petersburg to finalize the study plans on August 12, 2010.  Cascade issued Scoping Document 2 on October 15, 2010.  The second permit expired on January 31, 2011.

6. On February 1, 2011, Cascade filed an application for a second successive permit (a third permit).  The Commission issued public notice of Cascade’s third permit application on March 15, 2011.  The Forest Service and U.S. Department of Commerce’s National Marine Fisheries Service (NMFS) filed notices of intervention,
 and Southeast Alaska Power Agency, Ketchikan Public Utilities, Petersburg Municipal Power and Light, and the Southeast Alaska Conservation Council filed motions to intervene.
  Comments were filed by the Alaska Department of Fish and Game (Alaska DFG), John Murgas, Suzanne West, Charles Wood, and Michael N. Stainbrook.

III.
Discussion
7. Applicants for a successive permit must demonstrate that under their prior permit they have pursued the project proposal with due diligence and in good faith.
  Because Cascade held a successive permit and now seeks a third permit, the requisite degree of due diligence and good faith is heightened.  Cascade’s second permit specifically explained that a successive permit warrants a greater standard of Commission oversight than during the first permit.
  At a minimum, this requires certain minimal steps towards preparing a development application, including developing study plans, conducting studies in a timely fashion, and developing the application in accordance with the Commission’s regulations.  

8. The Southeast Alaska Conservation Council states that Cascade has ignored agency comments, conducted inadequate resource studies that did not allow for meaningful review by agencies and the public, and violated agreed upon communication procedures established in the ALP.  Consequently, it requests that the Commission either reject the successive permit or add conditions that would require Cascade to complete the studies and actions necessary to provide for meaningful project review.  Similarly, Alaska DFG, Mr. Murgas, Ms. West, Mr. Wood, and Mr. Stainbrook object to the issuance of another preliminary permit to Cascade because Cascade has not demonstrated due diligence in gathering requested information, has not adequately involved the agencies before modifying and implementing agreed-upon studies, and has not adequately involved the public in the licensing process.

9. The ALP was designed to provide license applicants and stakeholders with considerable flexibility in the process for developing a license application.  However, that flexibility is founded in the spirit of collaboration and cooperation among all the participants in order to involve all stakeholders early in the licensing process, improve and accelerate the environmental review process, coordinate the exercise of various legal authorities by state and federal agencies, and expedite the resolution of disputed issues and the information needs to resolve those issues.  While an applicant is not required to conduct all studies requested by entities in the pre-filing process, if it believes they are not reasonable, the Commission expects, and the regulations require, applicants using the ALP to put forth an adequate effort to resolve study disagreements.

10. A review of the record indicates that Cascade has not met the heightened standard of due diligence and good faith that is required by a successive permitee during the term of its second permit.  Approximately two months prior to the expiration of its first permit, Cascade filed an NOI and PAD, and a request to use the ALP to prepare a license application.  During its second permit, Cascade conducted little work towards preparing a license application using the ALP.  Almost two years into the second permit, Cascade provided draft study plans to Commission staff and stakeholders for review (February 2010 and March 2010), and hired environmental consultants to finalize and conduct studies (May 2010).
  Cascade began conducting field studies in September 2010 to address agency study requests.
  However, based on the record before us, finality of the study plans was never reached with stakeholders at or after the August 2010 meeting.  Cascade began the field studies despite the fact that the study plans to be developed under the ALP with the agencies and stakeholders had not been finalized.  While Cascade did revise its proposal to address some agency environmental concerns, 
 as reflected in the October 2010 Scoping Document 2, it did not do so in a timely fashion or with sufficient consultation with the agencies and other stakeholders to resolve the significant disagreement over study needs.  Scoping Document 2 also included Cascade’s proposed final study plans, which had not been fully vetted with the resource agencies, and its schedule for completing studies after the filing of the license application.

11. Cascade has not participated in the ALP to prepare a license application in good faith and with due diligence during the term of its second permit.  The lack of collaboration and cooperation has lead to significant disagreements over the scope of various studies, and questions about the applicability and value of the information that has been gathered in addressing the project’s effect on resources.  In addition, Cascade’s consultation record during the second permit, which included shortened review periods for documents and unilateral changes in study scope and communications protocols, did not demonstrate a willingness to cooperatively resolve disagreements and engage stakeholders as required by the ALP.  

12. Cascade has had more than six years to prepare an adequate license application and has failed to do so.  A flurry of activity by Cascade in the last year of its second permit does not demonstrate due diligence to support yet another permit for Cascade.  This is especially true where limited effort is put forth to resolve study disagreements in a timely fashion as contemplated by the Commission’s licensing regulations.  Because Cascade did not demonstrate due diligence and good faith during the term of its previous permit, the application for a third preliminary permit is denied.

The Director orders:  

(A)
The preliminary permit application filed February 1, 2011, by Cascade Creek, LLC, for the Cascade Creek Hydroelectric Project No. 12495-003 is denied.
(B)
This order constitutes final agency action.  Any party may file a request for rehearing of this order within 30 days of the date of its issuance, as provided in section 313(a) of the Federal Power Act, 16 U.S.C. § 8251 (2006), and section 385.713 of the Commission’s regulations, 18 C.F.R. § 385.713 (2011).

Ann F. Miles, Director

Division of Hydropower Licensing


� 16 U.S.C. § 797(f) (2006).


� Cascade Creek, LLC, 109 FERC ¶ 62,027 (2004).


� Cascade Creek, LLC, 122 FERC ¶ 62,147 (2008).


� Timely notices of intervention filed by the U.S. Departments of Agriculture or Commerce are granted by operation of Rule 214(a)(2) of the Commission’s regulations.  18 C.F.R. § 385.214(a)(2) (2011).


� Timely, unopposed motions to intervene are granted by operation of Rule 214(c) of the Commission’s regulations.  18 C.F.R. § 385.214(c) (2011).


� City of Redding, California, 33 FERC ¶ 61,019 (1985).


� Cascade’s second permit explained that “it is expected that during this permit term, agency consultation will be conducted and a license application will be prepared pursuant to sections 4.38 and 4.41 of the Commission’s regulations.”  Cascade Creek, LLC, 122 FERC ¶ 62,147 (2008).


� See Cascade’s fifth six-month progress report filed August 2, 2010.


� These studies include a wildlife assessment, recreation survey, cultural resource survey, and a limited vegetation survey overview.  Cascade completed a hydroacoustic survey of Swan Lake in October 2008, and installed streamflow gages and began collecting flow data on Cascade Creek at Falls Lake and Swan Lake in June and December 2009, respectively.  However, information from these efforts was not made available to stakeholders until February 2011.


� These modifications include altering project operations to limit lake level fluctuations to those that would naturally occur and eliminating a proposed transmission line route that would have required 3.5 miles of new or reconditioned logging roads.





